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1. The defense requests the following instructions to be given to the panel regarding the 
Specification of Charge I: 

Court Instructions 

In the Specification and Charge I, the accused is charged with the offense of Aiding the Enemy, 
a violation of Article 104, UCMJ. To find the accused guilty of this offense, you must be 
convinced by legal and competent evidence beyond a reasonable doubt of the following four (4) 
elements: 

(1) That the accused did, at or near Contingency Operating Station Hammer, Iraq, between on or 
about 1 November 2009 and on or about 27 May 2010, without proper authority, knowingly gave 
intelligence information to the enemy, namely: Al-Qaida, Al-Qaida in the Arabian Peninsula, 
and an entity specified in Bates Number 00410660 through 00410664; 

(2) That the accused did so by indirect means; 

(3) That Al-Qaida, Al-Qaida in the Arabian Peninsula, and an entity specified in Bates Number 
00410660 through 00410664 was an enemy; and 

(4) That this intelligence information is true, at least in part. 

Authority : Article 104(2), UCMJ, 10 U.S.C. § 904(2); Military Judges Benchbook, DA Pam 
27-9, para. 3-28-4. 

Court Definitions 

(1) Knowingly Gave Intelligence Information to the Enemy 

The first element which the government must prove beyond a reasonable doubt is that the 
accused, without proper authority, knowingly gave intelligence to the enemy and that he knew at 
the time that the individuals that he gave the intelligence to were enemies of the United States. 
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In order to find the accused guilty of giving intelligence to the enemy through indirect means, 
you must be convinced beyond a reasonable doubt that the accused had actual knowledge that he 
was giving intelligence to the enemy through the indirect means. An accused has actual 
knowledge that he is giving intelligence to the enemy through indirect means only when he 
knowingly and intentionally provides intelligence to the enemy through the indirect means. 
Providing intelligence to a third party with reason to believe that the enemy might receive it, 
could receive it, or even would likely receive it, is insufficient. Rather, you must be convinced 
beyond a reasonable doubt that the accused, using the third party as a mere conduit, knowingly 
and intentionally gave intelligence to the enemy. That is, the accused must have used the third 
party for the purpose of giving the intelligence to the enemy. 

If you find that the accused honestly believed that he was giving intelligence only to a third party 
and that he was not giving it to the enemy, you must find the accused not guilty of the offense of 
giving intelligence to the enemy through indirect means. 

Authority : Article 104(2), UCMJ, 10 U.S.C. § 904(2); United States v. Anderson, 68 M.J. 378, 
387 (C.A.A.F. 2010); United States v Batchelor, 22 C.M.R. 144, 156-159 (C.M.A 1956); United 
States v. Olson, 20 C.M.R. 461, 464 (A.B.R. 1955). 

(2) Indirect Means 

The second element which the government must prove beyond a reasonable doubt is that the 
accused gave the intelligence to the enemy through indirect means. 

The term "indirect" is intended to reach the usage of intermediaries for the purpose of conveying 
information to the enemy. The Government must prove that the accused had the general intent to 
use an intermediary to provide the information to the enemy and that the accused actually knew 
that by giving information to the intermediary he was giving the intelligence to the enemy. 
Absent an intention that the intermediary convey the information to the enemy, the accused's 
communication with a non-enemy individual or entity is not an "indirect" communication with 
the enemy regardless of whether an enemy ultimately was able to receive the substance of the 
information that the accused provided to the non-enemy. 

If you find that the government failed to prove beyond a reasonable doubt that the accused 
intended to use an intermediary to convey the intelligence to the enemy, then you must find the 
accused not guilty. 

Authority : Article 104(2), UCMJ, 10 U.S.C. § 904(2); United States v. Anderson, 68 M.J. 378, 
387 (C.A.A.F. 2010); United States v Batchelor, 22 C.M.R. 144, 156-159 (C.M.A. 1956). 

(3) Enemy 

The third element which the government must prove beyond a reasonable doubt is that the entity 
that received the information was an enemy. 
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"Enemy" includes (not only) organized opposing forces in time of war, (but also any other 
hostile body that our forces may be opposing) (such as a rebellious mob or a band of renegades) 
(and includes civilians as well as members of military organizations). ("Enemy" is not restricted 
to the enemy government or its armed forces. All the citizens of one belligerent are enemies of 
the government and the citizens of the other.) 

If you find that the government failed to prove beyond a reasonable doubt that the entity that the 
accused intended to provide the information to, either directly or indirectly, was an enemy, then 
you must find the accused not guilty. 

Authority : Article 104(2), UCMJ, 10 U.S.C. § 904(2); Military Judges' Benchbook, DA Pam 
27-9, para. 3-28-4. 

(4) Intelligence Information Was True 

The fourth element which the government must prove beyond a reasonable doubt is that the 
intelligence information was true, at least in part. "Intelligence" means any helpful information, 
given to and received by the enemy, which is true, at least in part. 

If you find that the government failed to prove beyond a reasonable doubt that the information 
that that the accused intended to provide was true, at least in part, then you must find the accused 
not guilty. 

Authority : Article 104(2), UCMJ, 10 U.S.C. § 904(2); Military Judges' Benchbook, DA Pam 
27-9, para. 3-28-4. 

2. The Defense respectfully requests the above instructions and definitions be given by the 
Court. 



Respectfully submitted, 



DAVID EDWARD COOMBS 
Civilian Defense Counsel 
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